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POLICE VIDEO EVIDENCE, POSSESSION BY CONVICTED MURDERER 
Urgency Motion 

THE PRESIDENT (Hon John Cowdell):  Members, I have received the following letter -  
Dear Mr President 
I hereby give notice that at this day’s sitting I intend to move the following motion pursuant to Standing 
Order 72: 
“That the Council consider as a matter of urgency Government policy and procedure which permitted 
the provision to a convicted murderer of a police video recording of the crime scene and whether more 
stringent measures are required to prevent improper use of such material.” 
Yours sincerely 
Simon O’Brien 
Member for South Metropolitan Region. 

The member will require the support of four members in order to move the motion. 
[At least four members rose in their places.] 

HON SIMON O’BRIEN (South Metropolitan) [3.41 pm]:  I move the motion.  It certainly gives me no 
pleasure to move this motion, but this is an important matter, and that is why it must be ventilated in Parliament.  
It is also an extremely unsavoury matter.  It relates to procedures within the Department of Justice that have 
caused a great deal of concern in our community over the past few days as details of what is fast becoming a 
scandal have emerged to an incredulous public.  Nonetheless, I hesitated to bring this matter to the house.  It is 
only as a result of the gravity of the matter that I decided to raise it in Parliament.  It gives me no pleasure to deal 
with this matter.  I am particularly aware of the sensitivity attached to it, which is one of the reasons this is such 
an outrageous incident and threatens to be a scandal.  I refer to the disregard that appears to have been displayed 
to the sensitivities of the bereaved family and friends of a murder victim in this state.  For that reason, I do not 
wish to dwell on the identity of the deceased person who fell victim to a hideous crime - a crime of murder.  I 
will avoid referring to that person by name.  I do not want to give any more comfort to those who wish to cause 
distress to our community, and I certainly do not want to raise again, more than is necessary, the very sensitive 
matter that has recently upset many people in the community. 
As indicated in the terms of my motion, a convicted murderer within one of our prisons was provided with a 
videotape that is purported to show police investigations at a crime scene, where the semi-naked body of the 
murder victim was located in sandhills north of Perth.  The inmate is in the process of appealing his murder 
conviction, and I understand that he is representing himself; that is, he does not have counsel although he has 
another person assisting him.  In representing himself, the appellant, who is also at this stage the convicted 
culprit, has access to evidence.  Of course, he needs access to this evidence to launch an appeal.  It is slightly 
unusual that trained counsel is not involved in this matter, and this means that the appellant, in representing 
himself, has access to a range of evidentiary material.  The appellant’s legal team needs access to evidence from 
the original case.  I make it absolutely clear that I certainly do not dispute that the appellant must have access to 
evidence from the original case; however, what concerns me and a large number of people is the way the 
material has been used. 
It has been reported through a number of media outlets that the convicted killer, having been provided with 
copies of this videotape, made copies of the tape, and then distributed them both within and without the prison.  
In the first instance, another person who I understand is not a lawyer but is assisting the appellant in his appeal 
was provided with a copy of the tape, and that person also made copies of the tape and caused it to be sent, at his 
own volition, to a number of people in the community and invited them to view it.  How widely spread this 
unsavoury video has gone remains to be seen, but just the information of which we are aware already indicates a 
quite appalling situation. 
A story reported in the Herald Sun, an eastern states newspaper, by Karen Brown on 25 April 2005, reads - 

Prison officers have seized thousands of videotapes from prisoners after a killer showed crime scene 
footage of his semi-naked victim to fellow inmates. 

Convicted killer . . .  
I will leave the name out - 

is believed to have made several copies of the graphic police tape, one of which he sent to the mother of 
a teenager he is suspected of murdering. 
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I was staggered to read the next part of the story - 

Western Australian Prisons acting executive director Ian Johnson ordered all videotapes confiscated in 
prisons throughout the state to find out how many copies of the tape existed and whether any other 
prisoners had tapes of other crime scenes. 

It appears that the original copy has now become multiple copies, and it is feared that it is available in prisons 
outside the facility that houses the appellant and is available throughout the state.  That in itself is extraordinary.  
It is extraordinary that the prisoner should be allowed to exhibit this material to other inmates, potentially 
including sex offenders and/or killers who derive some sort of gratuitous satisfaction from viewing this material.  
However, the admission that it may have been copied in prison and that copies may exist throughout the prison 
system in this state is particularly appalling. 
In relation to that aspect, the matter has not stopped there.  As I already indicated, the appellant also sent copies 
to Margaret Dodd, the mother of missing teenager Hayley Dodd; to his legal advocate, Brian Tennant; and also 
to a New South Wales journalist.  We are getting to the stage of asking: who has not got a copy of this material?  
This is causing great distress to some people who do not want a copy of the video, but who are not entitled to 
receive a copy if they were to request one.  I refer of course to the parents of the original victim who are greatly 
distressed by the news of this latest development.  The sentiment has been expressed by the bereaved family, 
who has to live a nightmare all over again, that even in her grave their daughter has been defiled by this callous 
conduct.   
Even though an appellant is entitled to evidence that was used in the initial conviction, why are there not some 
parameters within the Department of Justice that would stop the gratuitous display of this material to others who 
are not entitled to it and have no reason or no need to view it?  It should certainly stop copies of this chilling 
material from being made a sort of black market item to be clandestinely passed around in a prison system.  This 
material should not be made available to others outside the prison who, frankly, have not solicited it, do not want 
it and certainly would be upset to receive it, including, one presumes, the mother of another missing girl, who it 
is now suspected may have fallen to foul play at the hands of this same man.   
Today in another place, an opposition member asked the minister a question without notice to find out what the 
minister knows about this matter and what he is doing about it.  The minister was asked whether he could outline 
the nature and origin of the 12 tapes the prisoner was reported to be in possession of and whether he could 
confirm that photos of the autopsy were not also in the possession of Macartney or any of his advocates.  
Apparently the minister did not offer an answer to the second part of the question.  I thought that if a photo of the 
autopsy was not in the convicted killer’s possession, the minister would be only too happy to tell the opposition 
that is the case, but that question has gone unanswered.   
In relation to the nature and origin of the videotapes that do exist, the minister was able to confirm they exist and 
have been copied in the prison.  Prison facilities were available for the prisoner to make these copies of the video 
and apparently make them in some quantity.  This occurred in one of the state’s prisons and one must ask: why 
was it allowed to happen?   
We have been told that it has been identified that 12 videotapes were made in the prison, but apparently the 
Minister for Justice does not even know what is on those tapes.  With the amount of air time that this wretched 
saga has received in the past few days, one would think the Minister for Justice, who has bushfires confronting 
him on all sides, would have thought it important that he find out what exactly the prisoner had, why he had it 
and what he was doing with it and why protocols are not in place for unrepresented convicted criminals 
preparing for their appeals.   
The minister also tells us that the evidentiary material in the form of the video was provided under section 100 of 
the Justices Act.  That section has nothing to do with it.  Section 100 of the Justices Act is about providing 
materials, such as statements and records of interview, including taped records of interview, that are to be used 
against an accused in an indictable offence proceeding.  I do not see what that section has to do with it.  It shows 
that the minister does not seem to know what it is he is talking about and that his whole portfolio seems to be in 
considerable disarray.   
This motion raises a number of questions, and I hope that the government will take this opportunity to reassure 
members and the community at large that it understands what is going on; understands the sensitivity of such 
material, especially when it is provided in the way it has been to inmates of a maximum-security prison; and 
understands the agony that this visits upon bereaved relatives.  It does not matter how many years have passed; 
this sort of thing hurts when it is raised.  I hope that the government can demonstrate it has some understanding 
of the distress this breach of procedure causes to people and, being aware of that, it has found some new 
determination, which apparently did not exist in recent weeks, to make sure this sort of scandalous and 
disgraceful eventuality is not visited upon other interested parties in Western Australia.   
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HON GEORGE CASH (North Metropolitan) [3.56 pm]:  I support this motion.   
Members are aware that a person was convicted of and sentenced to a period of imprisonment for a very serious 
offence that involved the horrific murder of a young lady near Geraldton some years ago.  As a convicted person, 
under the laws of the state he is entitled to the discovery of certain evidence in mounting an appeal against both 
his conviction and sentence.  The opposition does not argue with that.  It recognises that the rules of the Supreme 
Court give the convicted person proper access to those materials.   
The opposition is concerned about the police videotape that is said to recount part of the evidence that the police 
used against the convicted person.  Again, the opposition does not dispute that the convicted person was entitled 
at law to a copy of the tape.  However, the Western Australian Department of Justice is being run in such a way 
that an adequate system of management is not in place to properly protect people from the improper use of 
evidence that is used when they are considering a particular appeal.   
In the past, the courts have in some cases considered the publication of evidence that has been provided by way 
of discovery, and the courts have consistently said that the evidence that comes to a person by way of discovery 
must be used for a proper purpose.  That purpose is usually litigation and not a fishing expedition.  It appears that 
the convicted person has used this particular tape very much as a fishing expedition by having it circulated to an 
unknown number of people, no doubt to determine whether they are able to provide him with some support in 
his appeal.  The problem is that some of the people who have received the tape include relatives of or people 
close to the murdered victim and that, of course, as Hon Simon O’Brien said, has caused significant distress to 
that family.   
It is also reported in the Press that a copy of the tape was made available to the mother of another missing girl 
who, given the length of time she has been missing and that no-one has been able to identify where she may be, 
may have suffered a very serious fate, such as murder.  The fact that the mother of that missing girl now has a 
copy of the tape has obviously shattered her and caused considerable distress.   
The opposition argues that the Department of Justice should, through the minister, be able to give the opposition 
a complete account of what procedures are in place so that this house is assured that this type of evidence is not 
distributed to all and sundry in the future.  Hon Simon O’Brien said that he believed at least 10 copies of the tape 
were in existence.  The problem is that no-one knows just how many tapes are in existence, and that number may 
be far more than 10.  I raise the issue of the situation in which other prisoners may be contemplating appeals or 
may be within the appeal process, who have also been provided with evidence by way of discovery.  I ask 
whether there are other cases in Western Australia in which prisoners are distributing material obtained through 
discovery to all and sundry, basically on a fishing expedition in the hope that it may assist their case.  The point 
is that on the information that has been provided so far, this house is unable to determine the extent of the 
publication of this material across Western Australia.  I believe that is a major failing of the prison system in this 
state.  I call upon the minister to stand in this house today and explain to the house what procedures are in place 
to ensure that materials provided by way of discovery are not distributed to other than proper people in the 
course of a particular appeal.   
Hon Simon O’Brien mentioned that the Minister for Justice had raised section 100 of the Justices Act as his 
defence for the provision of this material.  I do not know whether the minister has read section 100 of the 
Justices Act.  It would seem that perhaps he has not.  However, as the new Minister for Justice he might like to 
take it upon himself to read just what section 100 says.  The fact is that this material was provided under the 
rules of the Supreme Court.  We acknowledge that that is a proper course of action.  What causes us great 
concern is the procedures that followed once the prisoner had been given a copy of the material.  Clearly, a 
considerable breakdown of proper procedures within the prisons department has allowed this material to be 
distributed to other than those people who are directly involved in the appeal process.  Hon Simon O’Brien has 
suggested that that distribution may cover a wide range of people who are not directly connected with the appeal.  
It may be that these tapes have been distributed extensively throughout the prison system and that people with a 
particular bent in life have a copy of these tapes and are using them to get themselves off, as it were. 
Hon Derrick Tomlinson:  For self-gratification. 
Hon GEORGE CASH:  Yes, self-gratification, as my colleague Hon Derrick Tomlinson says, within the prison 
system.  That is obviously a totally unacceptable position.  I am surprised that the current Minister for Justice 
would stand in the other place and attempt to defend the indefensible.  These particular tapes have been widely 
distributed.  It seems to me that the minister has failed in his duty as minister in the general administration of the 
department.  It is absolutely clear that the prisons department within the Department of Justice has failed 
miserably in its administration of the prison system in Western Australia. 
I ask the question: what next will come out of the prisons department in Western Australia?  If it is not prisoners 
escaping from lawful custody, even from the grounds of the Supreme Court, or situations in which prisoners 
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convicted of murder are circulating to all and sundry videotapes of police evidence that has been used against 
them, one wonders just how bad it can get before the current Minister for Justice takes hold of the situation and 
gets the Department of Justice in Western Australia into a proper working order.   
I support Hon Simon O’Brien.  This is an important motion.  It displays the total failure of this government in its 
administration of justice in Western Australia. 
HON PETER FOSS (East Metropolitan) [4.07 pm]:  I would like to support this motion, because probably 
one of the most indicative remarks from the minister during this whole debate is the suggestion that section 100 
of the Justices Act is the basis upon which this prisoner had access to the videotape.  It shows the degree of 
thoroughness of research when a minister does not even know why the prisoner had the videotape in the first 
place.  The department has seized upon a section of the act, had a look at it and said that it must be the correct 
section because it refers to giving evidence to prisoners.  The fact is that what has happened in this case is that 
this prisoner had been through the pretrial discovery process, which takes place before people go to the Supreme 
Court and not after.  All this documentation is in excess of whatever had been provided under pretrial discovery.  
The fact is he had gone to trial and that evidence is now evidence in that trial, so that evidence is now evidence 
upon which he bases his appeal.  Those pieces of evidence that he did not get under pretrial evidence he certainly 
got because they were subsequently tendered as evidence.  He will therefore quite possibly have two lots of 
evidence; pieces of evidence that never got into evidence in the Supreme Court and pieces of evidence that were 
put in evidence in the Supreme Court but quite possibly were not given to him as part of the pretrial process.  
Whatever it might be, the basis for having that evidence now is quite different from the basis on which he had it 
beforehand. 
We must ask how this took so long to be discovered.  Prisons have a necessary, persistent and ongoing process to 
find out whether prisoners have unauthorised materials in their cells.  I am not just talking about inappropriate 
videotapes, although prison officers are certainly on the lookout for inappropriate videotapes.  One does not have 
to be too bright to realise that in a prison full of men, many of whom are sex offenders, one of the prime 
smuggled items is videotapes of an unsavoury nature.  From time to time personal computers have been seized 
because people have been able to get information on computer disks.  These documents can get into prisons in 
all sorts of ways.  Other items need to be looked for, such as illegal weapons, manufactured weapons and illegal 
grog.  Therefore, as a matter of course prison officers should be looking for contraband material all the time.   
Whereas it may be appropriate for Macartney to have had a copy of all the evidence for his appeal, it is not 
appropriate for another prisoner to have it.  Why was it not discovered before it had been mass-produced?  One 
of the things I would like to ask is whether the minister will now contemplate the closing of a few stable doors 
after the horse has escaped.  I would like to ask these questions but I doubt that the minister knows the answers 
to them.  What access do prisoners have to videotape machines?  Do they have their own videotape machines in 
their cells?  I think the answer to that is yes.  Have those videotape machines been disabled from carrying out 
recording?  It would seem to me that there should be no possible reason that a prisoner should be able to record 
anything from one videotape machine to another.  I would have thought that prisoners would not be having home 
movies.  They should not have a video camera.  They should certainly not be making illegal copies of films.  
They should certainly not be making illegal copies of evidence.  I would like to suggest to the minister that if it 
has not already been done, any video machine in the prisons be disabled from recording.  Secondly, I suggest 
that all video machines that have been so disabled from recording be inspected regularly to ensure that they have 
not been interfered with.  We need to bear in mind that people are not put in prison because they are model 
citizens.  The reason people are put in prison and placed in the care of people who are trained to take care of 
them appropriately is that they have flouted the law and are not fit to be part of society.  They cannot be treated 
with trust, as we might treat people in the wider community, but must be treated with distrust.  That does not 
need to be pervasive, but it does need to be continuous.   

I have had a lot of dealings with people in the prison system.  When I was Minister for Justice, we did a 
tremendous amount of work to try to raise the morale of prison officers.  Prison officers are no different from 
any other person.  They need to have good morale in order to function properly.  However, since this 
government has been in office, the morale of prison officers has been continually undermined.  Hon Jim 
McGinty was Minister for Justice for several years.  As far as he was concerned, the justice portfolio was a 
bother.  He used the justice portfolio as an opportunity to try to chisel some extra money out of the justice 
budget.  When there was a drop in the number of prisoners, he did not use it as an opportunity to increase the 
level of education for prison officers, which had fallen behind because of the huge number of people in prison; 
he cut back on education for prison officers. When there was a drop in the number of prisoners, he did not try to 
recruit more prison officers to give them a bit of breathing space; he reduced the number of prison officers.  The 
problem was that prison officers knew that they were being neglected.  Every time something happened, the 
minister blamed them.  He never blamed himself.  He did not need to think about fixing the problems, because 
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he could always blame someone else.  I will tell members why the escape from the Supreme Court occurred.  It 
had been agreed under the contact with AIMS Corporation that prisoners who required special escort by the 
emergency response group would be treated as high security risk prisoners in the courts and would be the 
responsibility of the police and, in particular, the tactical response group.  However, Hon Jim McGinty gave an 
instruction that no-one was to have a TRG escort, so no-one was to qualify as a high security risk prisoner.  
Those 12 prisoners had been kept in separate prisons because it was considered too dangerous to keep them in 
the same prison.  The reason they were kept together in the Supreme Court and not regarded as high security risk 
prisoners was to save money on the AIMS contract.  That demonstrates the lack of regard that Hon Jim McGinty 
had for justice - and the people in the department knew it.  I acknowledge that Hon Michelle Roberts did try to 
rectify the lack of morale that had resulted from the years of neglect under Hon Jim McGinty.  However, she had 
a real problem on her hands, because all the things that had resulted from that neglect by Hon Jim McGinty 
started to bubble up and she got the stuff all over her.  We now have a Minister for Justice who would not know 
one end of his portfolio from another.  Hon John D’Orazio is a colleague of mine in East Metropolitan Region.  
However, I would not even think about putting him in charge of prisons.  He has little grasp of what is happening 
and is obviously reacting without any real understanding of what he is doing.  I suggest that the Premier take the 
justice portfolio off Mr D’Orazio and give it back to Hon Michelle Roberts, in the hope that she can continue to 
undo the damage that was done by Hon Jim McGinty.  I support the motion. 

HON PADDY EMBRY (South West) [4.14 pm]:  I support the motion.  I have grave concerns about the justice 
portfolio and the prison system.  I am not talking just about the most recent events.  A series of things have gone 
wrong in the prison system over the past four years.  That happens to coincide, of course, with the previous term 
of the current government.  The government boasts continually that it is open and accountable.  Well, a lot of us 
would question how open it is.  Surely accountability means ministerial accountability.  I defer in most cases to 
my colleague Hon Peter Foss and his experience in the justice portfolio.  However, I believe that the previous 
Minister for Justice has been proved incompetent.  The current minister is new to the job, and I wish him the best 
of luck.  The previous minister held that portfolio for four years, and there has been a continual stream of 
problems.   

Hon Peter Foss:  Hon Jim McGinty was the Minister for Justice for most of that time.  Hon Michelle Roberts 
had been in the job for only a short time. 

Hon PADDY EMBRY:  That probably explains it, because I was going to carry on by calling for the resignation 
of the Attorney General. 

Hon Peter Foss:  He is the one who should resign.   

Hon PADDY EMBRY:  A good leader does not hide behind the skirts of the people lower down.  A good leader 
does not make the excuse that he is ignorant and does not know what is going on.  That is the sign of a gutless 
and incompetent leader.  It is no wonder, as Hon Peter Foss has said, that the morale of people working in the 
prison system is low and needs to be improved.  I had the privilege a while ago of inspecting a number of 
prisons.  I well understand what Hon Peter Foss is talking about.  A crucial part of our Westminster system of 
government is that the buck stops with the minister.  That has always been the tradition of our system of 
government.  That is also the tradition in the federal Parliament.  A former minister, Hon Ian McLachlan, 
resigned over an issue that arose while he was a minister.  He was later proved to be correct, but he did the right 
and courageous thing and resigned.  If this government wants to start its new term by getting across to the people 
in a tangible way the message that it is open and accountable, the Premier will get rid of the Attorney General 
and Hon Michelle Roberts.   

HON JOHN FISCHER (Mining and Pastoral) [4.18 pm]:  I support the motion.  It is my strong view that if 
the government does not raise the status of the Mahoney inquiry to that of a royal commission, it will just be a 
total cover-up of all the problems that have occurred in the prison and judicial system in Western Australia.  I 
recently acquired a copy of the “Report of an Announced Inspection of Broome Regional Prison”.  We still have 
people submitting these types of reports who are unaccountable to anyone.  I refer to Professor Richard Harding; 
I have mentioned him before in this Parliament.  The reports take an unrealistic view.  I have visited Broome 
Regional Prison.  Admittedly, I have not had time to read the entire report but I certainly will.  I will do so with a 
lot of interest because, as I said, I have visited the prison.  I certainly did not find it to be Western Australia’s 
worst prison.  In fact, I found most of the prisoners to be extremely happy and content.  I find it incredible that 
we pay huge amounts of money to people to write these types of reports.  I would like to know who was the 
minister in charge when prisoners were allowed to have video recorders in their cells.   

When travelling to Parliament this morning I listened to talkback radio.  It was the Paul Murray show on 6PR.  A 
Victorian prison officer rang.  He was totally nonplussed at the conditions allowed in Western Australian jails.  
Why should prisoners have access to video recorders?  Having television is fair enough because people need to 
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keep up with events.  It is an absolute joke for them to have video recorders and that sort of thing.  Most people 
in Western Australia agree with me totally that there is complete unaccountability, not just from this government 
but others in previous years, concerning how prisons are run.  It is an absolute farce.  The reports submitted by 
Professor Richard Harding need a damned good look at. 

HON KIM CHANCE (Agricultural - Leader of the House) [4.21 pm]:  This has been a disturbing incident.  
Honourable members opposite are right to raise the matter in the way they have.  A recent incident involving a 
prisoner having access to, and making a copy of, a crime scene tape is completely unacceptable.  The 
government is appalled that it happened and by the way it happened.  Victims of crime most certainly deserve to 
be protected from further trauma, which is epitomised by this most recent example of appalling behaviour. 

I will briefly discuss the background.  Robin David Macartney, who is currently in custody in Casuarina Prison, 
was sentenced to life imprisonment for the murder in question, which occurred on 14 September 2001.  Mr 
Macartney is appealing his sentence and is next scheduled to appear in the Supreme Court on 3 May 2005.  It has 
been claimed that Macartney has a number of police tapes, one of which contains images of the body of his 
victim and that he was allegedly showing the tape to other prisoners.  The Department of Justice has confirmed 
that Macartney was provided with videotapes as part of his preparation for an appeal.  We have heard during the 
conduct of the debate why prisoners of that nature - those who have launched an appeal but are unrepresented - 
have access to such material.  Notwithstanding whether it is the rules of the Supreme Court or the Justices Act 
that provides for that, it has been acknowledged that it is a proper process. 

The motion asks two things: the first is that we consider as a matter of urgency government policy and procedure 
that permitted the provision to a convicted murderer of a police video recording of the crime scene.  I believe 
that question has now been answered.  It is a matter of right.  I was surprised to learn that it is part of our legal 
system that a convicted murderer is able to access material of that nature. 

Hon Paddy Embry:  Accessing it and keeping it forever are two different things. 

Hon KIM CHANCE:  Quite right.  However, that is dealt with in the second part of the motion.  I am surprised 
that people like that are able to obtain that sort of material.  However, the law has to make certain presumptions, 
and the discovery rules of the Supreme Court clearly require that the material be made available. 

The second part of the motion asks the Council to consider whether more stringent measures are required to 
prevent improper use of such material.  That is the matter that Hon Paddy Embry raised.  Clearly and 
demonstrably, that is the case.  There needs to be much more stringent rules for controlling such material.  
Having established that the availability of the material is a requirement of law, we need to be very careful that 
the errors that have occurred cannot be repeated.   

A question was put directly by Hon George Cash.  There are new strict criteria concerning prisoner access to 
videotapes and equipment.  Further to that, there is now a complete ban on prisoners making copies of 
videotapes for any reason. 

Hon Peter Foss:  Any videotapes? 

Hon KIM CHANCE:  Yes.  That is my information - any videotapes for any reason, legitimate or otherwise.  
Only prison staff will be allowed to make copies. 

Hon Derrick Tomlinson:  On behalf of prisoners? 

Hon KIM CHANCE:  I imagine that would be the case.  There is also a complete ban on prisoners’ videotapes 
being allowed in or out of prison unless approved by prison staff.  There are restrictions on prisoner access to 
video players and recorders.  I think that matter was raised by Hon John Fischer.  There are strict new procedures 
for prisoners who have been provided with access to tapes for their own legal matters.  Prisoners will be allowed 
to view tapes only when under supervision or during lockdown, which is when prisoners are confined to their 
cells.   
The Premier has required the Department of Justice to provide a full report into this incident.  The report will 
provide possible options to change the law to further restrict the use of crime scene videos by prisoners to protect 
victims from further distress.  The Mahoney inquiry will also look at security matters in general as part of its 
inquiry into the prison system. 
Hon Simon O’Brien:  Will anyone be charged over the offences?  I understand that it is an offence to copy this 
sort of material unless a provision is made under the Evidence Act. 

Hon KIM CHANCE:  It may well be, but I cannot pre-empt the report that is being prepared for the Premier on 
the matter.  It would certainly be a possibility.  Until we have seen the report I cannot respond. 
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Given that I have only a few minutes left in which to speak, I indicate that I appreciate the issues raised by 
members.  This is a deeply concerning matter.  If the reports we have heard about people whose families are 
connected with murder victims or missing persons are correct, it is doubly concerning.  I find it deeply 
distressing, as would any normal member of society.  The measures that have been put in place to restrict not a 
convicted person’s right to put together material for an appeal but their capacity to misuse the material, need to 
be rigorously controlled to avoid such a thing occurring again.  We often hear of the stress that victims of crime 
are put under.  I could not imagine anything worse for the family of a victim of crime than to be confronted with 
material of this nature.  It would be a shocking and appalling thing to happen.  The government will not tolerate 
it.  The government has stepped in to, firstly, identify what is available in current legal provisions to contain 
access to such material.  If such matters are not sufficiently provided for within the current legislative structure, 
the government will then look at what options might be made available in new legislation.   
Hon George Cash:  Can you say that this has never happened before?   

Hon KIM CHANCE:  I am not saying that at all, no.   
Hon George Cash:  Can you say that?   

Hon KIM CHANCE:  No, I cannot say that. 
Hon George Cash:  It may have happened.   

Hon KIM CHANCE:  I am not aware of it having happened before, but it may well have happened.   
The last point I was trying to make is that if the legislative tools that exist are not sufficient to give the 
government and the public assurance that this cannot happen again, the government will most certainly look at 
changes to the legislation to enable such provisions.  It is important that any convicted person have a reasonable 
right of appeal and also that he have access to material to support that appeal.  It is absolutely unacceptable for 
that material to be misused in the way that it has been.   

HON SIMON O’BRIEN (South Metropolitan) [4.30 pm]:  I thank members for their contributions.  I do not 
know whether the Leader of the House, in his capacity as a private member, is acquainted with any members of 
the victim’s family.  He may well know some of them.  If he does, I understand that he is not the only member in 
this place who is personally touched by this matter.  The observation is often made in and around this place that 
the world is a small place and that Western Australia, for all its size, is a small place.  It is notable how few 
degrees of separation there often are when incidents of all sorts happen around the state.  Indeed, that is the case 
here, as with other incidents.   
I thank members for contributing to this debate, and I thank the Leader of the House, in his representative 
capacity, for exhibiting in his remarks an understanding of the sensitivities that apply in this case and for the no 
small amount of compassion on his part in appreciating that those sensitivities exist.  I called for that in my 
closing remarks.  Therefore, I should acknowledge that that took place in terms of the government’s response 
through its representative minister in this place.  However, I am not reassured that the government is in anything 
other than damage control mode insofar as the Department of Justice and the minister are concerned.  I 
understand the government being in damage control mode, but the point is that this should not have happened in 
the first place.  I appreciate that the Leader of the House spoke in a representative capacity only, so I am not 
having a shot at him personally.  However, I am not reassured by the sort of information that has come from the 
government to date.  It has been glib, it has been about covering the government’s collective backside, and it has 
not acknowledged that there was some fault on the government’s watch that enabled this sort of thing to happen 
together with the other incidents that have happened.  Other members have referred to high-security prisoners 
being put together and just about being able to walk out of the Supreme Court complex.  There have been 
escapes and all sorts of other things.  No doubt the Leader of the House has been given briefing notes on this 
matter.  It gave me no comfort at all to hear the product of those glib sorts of notes.  We were told that the 
government would look into the matter and would do what was necessary, including an undertaking to provide 
any legislative tools that are required.  That was a bit of minister’s office spin if I have ever heard it!  The Leader 
of the House said that if legislative tools were required, the government would come up with them.   
Hon Kim Chance:  They were actually my own words.   
Hon SIMON O’BRIEN:  I would not claim ownership of them, because they ignore the fact that criminal 
offences are apparently being committed again and again by a range of people under the very noses of the prison 
officers and the rest of the departmental staff who are there in a supervising capacity.  Section 570B of the 
Criminal Code restricts the possession of videotapes.  That provision may be relevant.  Certainly section 106MA 
of the Evidence Act is relevant.  It provides - 

(1) A person commits an offence who, without authority - 
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(a) has a video-taped recording of evidence in his possession; or  

(b) supplies or offers to supply a video-taped recording of evidence to any person.  
Where is the acknowledgment that offences that were set down by this Parliament have been committed?  The 
government does not want to acknowledge that.  It wants the problem to go away.  That is not good enough.  It is 
important that this matter has been aired in the Parliament on behalf of the public.  I thank members for their 
contribution.   
Motion lapsed, pursuant to standing orders. 
 


